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     LAND USE APPEAL BOARD MINUTES 
                Meeting of April 30, 2018 

 
City Hall Council Chambers  290 North 100 West Logan, UT 84321  www.loganutah.org 

 

Minutes of Logan City Land Use Appeal Board meeting held Monday, April 30, 2018  
 
Chairman Edwards called the meeting to order at 9:00 a.m. 
 
Land Use Appeal Board Members: John Kerr, Jeff Gilbert, Lee Edwards 
 
Staff Present: Mike DeSimone, Russ Holley, Amber Reeder, Kymber Housley, Paul Taylor, James 
Geier, Jeannie Simmonds (City Council), Debbie Zilles 
 
PUBLIC HEARING 
 

LUAB 18-001 872 N. 300 E. Duplex Variance Request  
Mike Paulsin/Redboy Properties LLC authorized agent/owner, are appealing staff’s decision to deny a 
grandfathering request of a single-family residence as a duplex located at 872 North 300 East in the 
Neighborhood Residential (NR-6) zone; TIN 05-018-0015. 
 
STAFF: Ms. Pollan reviewed that the application packet submitted by Mr. Paulsin indicated a request 
for a variance. Staff had been discussing the grandfathering status and appeal process with Mr. 
Paulsin and an extension was granted to file an appeal by April 2, 2018. Mr. Paulsin came in a few 
days prior to the appeal deadline and submitted the application. Staff's understanding was that it was 
the appeal that had been discussed and it was noticed as an appeal to the grandfathering decision. 
 
When Mr. Paulsin received the notice, he contacted the office and said that his intent was to request a 
variance to have a basement apartment at that location. Based on State Code 10-9a-72 staff believes 
that he cannot request a duplex in this manner, as a variance cannot be approved for a land use.  
 
PROPONENT:  Mr. Paulsin, the owner of the property, explained that the application for the property 
to be grandfathered was denied. Staff sent an application for an appeal/variance which included the 
wording “Any person who owns, leases, or otherwise holds an interest in property may apply to the 
Land Use Appeal Board for consideration of a variance.” He tried to follow the instructions, as given, 
which seemed logical that there was a choice for an appeal or a variance.   
 
Mr. Paulsin confirmed for Chairman Edwards that he perceives this issue to be a land use variance 
and he is trying to follow the administrative process.   
 
Mr. Kerr said it seems as if Mr. Paulsin may have misunderstood the application and the legal jargon 
used to assemble the form, more accurately, this seems to be an appeal of staff’s decision to deny the 
grandfathering status of the home. Mr. Paulsin said there are two paths that can be followed and if it 
was a misunderstanding, he hopes the Board will understand why.  
 
Mr. Housley said Mr. Paulsin is correct, a property owner has the option to file an appeal, a variance, 
or both. Even though it was noticed as an appeal, the Board can proceed with the variance request if 
they are comfortable doing so. Adjacent property owners within 300’ of the subject property were 
notified that a land use action was requested on the property. There is no option to consider an 
appeal because the 10-day deadline has been missed.  
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Michael Jewel, attorney representing Mr. Paulsin, said regarding the timing issue, originally the 10-
day timeline was extended to April 2, 2018. The application was filed a couple of days previous to the 
deadline. The form was checked as a variance and the term variance was cited several times in the 
information Mr. Paulsin submitted with the application.  It was unilaterally determined, by staff, that 
this would be treated as an appeal.  He objects that the time to file an appeal has passed; Mr. Paulsin 
should have been notified to clarify the difference between and appeal and a variance so an 
appropriate decision could have been made.   
 
Chairman Edwards advised that the Land Use Appeal Board cannot grant a use variance. Mr. Jewel 
said if an applicant can apply for a variance, the Appeal Authority should be able to make a decision. 
Chairman Edwards pointed out that a use variance is different than a request for a setback or height 
variance.  Mr. Jewel said he cannot find anywhere in the Utah Code that defines the different types of 
variances, he thinks this is a mistake. His interpretation of the process is that if an appeal was applied 
for and subsequently denied then a variance could not be requested.  If a variance was requested and 
denied, there would still be an opportunity to file for an appeal. The Land Appeal Board should be able 
to decide on any type of variance.  Chairman Edwards explained that allowing a use variance would 
be contrary to state law.  Mr. Jewel does not understand why the application form allows an applicant 
to apply for a variance if the Board is not able to allow it.  The application cites the Utah Code and 
includes a checklist for items that require a variance.  Mr. Housley said this seems to be a 
misunderstanding, the Land Use Appeal Board considers both variance and appeal requests and is 
the local appeal authority.  An applicant can file an appeal to a decision and/or file for a variance at 
any time.  The question is what was requested.  Mr. Jewel said this request is for a variance; his 
objection is related to the timeline and deadline for an appeal, staff should have been clear in how this 
application would be treated.  Consideration should be whether the Board feels comfortable with the 
variance request or whether they feel that it should be re-noticed.   
 
Mr. DeSimone clarified that the public noticing was sent to the property owners within 300’ of the 
subject property – which would be the same whether it was a variance or an appeal.  The only 
difference is the wording used in the notice.   
 
Mr. DeSimone advised that in the correspondence between staff and the applicant regarding the 
grandfathering issue, the applicant was told that he could “appeal the decision” and was never 
advised to submit for a variance.  The assumption was this would be considered as an appeal, 
knowing that state law does not allow a land use variance.  
 
Mr. Gilbert said, notwithstanding the noticing issue, if State Code interprets it as a use change, the 
issue is really a non-starter because granting a variance for a land use is prohibited.   
 
Mr. Jewel questioned the definition of a use variance and other types of variances. The application 
should clarify this and what body would be able consider a use variance.  Mr. Housley explained that 
State Code uses the generic term “appeal authority”, which is defined by the City as the Land Use 
Appeal Board which has authority to consider appeal and variance requests. The Utah State Law 
specifically prohibits granting a variance based on use.  He said Mr. Jewel could challenge the 
determination of how broad or narrow the use category is through the appropriate judicial system.  
 
Mr. Jewel said this requires more than a lay person’s definition of use. There must be case law that 
defines a use variance.  Mr. Gilbert said his basis for use would be supported by the allowed uses 
within a specific zoning designation. Chairman Lee agreed, if a different use than what is allowed for 
in a specific zone is requested, it would be considered a change of use.  
 
Mr. Paulsin said the original deadline was extended due to the amount of time the City took in 
responding to his initial request. When he submitted the application, according to the directions on the 
form, he confirmed that it was a request for a land use variance and not an appeal.  The process is 
quite confusing.  
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BOARD:   
Chairman Edwards asked Mr. Paulsin if he thought the noticing was sufficient.  Mr. Paulsin said that if 
participation is viewed as an indicator, he would say “probably not”, otherwise he is not answering that 
question and encouraged the Board to “look at the results”.  
 
Mr. Gilbert said as long as the residents were noticed that there was a land use application tied to the 
property, he felt that was sufficient.  Mr. Kerr concurred. The semantics of a variance have been 
discussed but this seems to be an appeal of the decision regarding altering the use of the structure. 
The applicant, to his mind, misunderstood the intent of the form, however, that would not likely change 
the public’s participation. 
 
The Board agreed that the noticing was sufficient to move forward with discussion for the variance 
request.   
 
Ms. Pollan said State Code allows for a variance based on a numerical standard related to a 
development requirement other than use. The change of a use in a specific zone is addressed 
through a zone change and not a variance.  Staff believes this meets the definition of a use variance 
based on Land Development Code 
 
Mr. Gilbert asked if the remedy of a zone change is still available to Mr. Paulsin.  Ms. Pollan said it is,  
a request for a zone change can be made at any time.  
 
Mr. Kerr assumed that the Board would hear this as consideration for an appeal of the staff decision 
and not as a request for a variance.  He clearly does not think the intent of the proponent was for a 
variance request.   
 
Chairman Edwards asked what type of numerical variances could be considered by the Board.  Ms. 
Paulsin explained that the most common variance requests are based on setbacks, lot size and 
building heights.  
 
Mr. Paulsin said the request was purposefully made to be a land use variance, which is one of the 
options on the application. There are concerns with occupancy regulations that are being addressed 
with the City Council. He does not know all the options available within the process, this request is for 
a reasonable accommodation to allow two couples to live in the home (previously used as a duplex).  
 
Mr. Gilbert confirmed that a grandfathering request was pursued and denied by staff.  Mr. DeSimone 
explained the procedural process; the application for grandfathering was received and reviewed by 
staff and subsequently denied.  A letter for denial was sent to the applicant with the option for an 
appeal on that decision (10-day deadline that was extended per the applicant’s request).  The 
correspondence between staff and the applicant indicated that this would be an appeal of the decision 
to deny the grandfathering.   
 
Mr. Housley noted that there are multiple strategies that an applicant can use, it is not for the Board to 
dictate the course.  Mr. Paulsin applied for a variance, which is what should be considered.   
 
Mr. Paulsin said he believes that staff should help figure out the best method.  Mr. Housley said that 
staff advised an appeal. Mr. Paulsin disagreed and said the form he was sent allowed for two options 
(variance or appeal). He is tired of dealing with this and wanted to move forward when he brought the 
application in. The request is for the ability to use the house as a duplex via a land use variance.   
 
Mr. Gilbert said a land use variance is not allowed. Chairman Edwards said the variance request is 
based on the use and therefore cannot be granted. State Code must be followed, it is up to an 
applicant to determine the course of action taken. 
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Mr. Housley advised that the application form does not give advice, it only provides options as to what 
the Land Use Appeal Board can consider. Unfortunately, a form cannot be designed to anticipate 
every possible scenario; an applicant must determine what they want to pursue. Mr. Paulsin 
disagreed and said the implication is clearly there. 
 
Chairman Edwards pointed out that the 5 points mentioned by Mr. Paulsin are listed in the State Code 
which is what the City follows. Mr. Paulsin said “whether in the State Code or not, they are in there to 
be addressed which leads down a path that if you address these, I’m doing the right thing”.  Chairman 
Edwards agreed that when seeking a variance, those points need to be addressed, however the State 
Code also prohibits the allowance of a use variance. 
 
Mr. Paulsin said the home used to be used as a duplex and he would like to be able to offer people a 
good place to live in the community.  
 
Mr. Gilbert said the Board cannot substitute their judgment for the parameters that have been set 
regarding appropriate zoning.  Duplexes and multi-family units that have a nexus to recent and/or 
continued use can be grandfathered, however, if that determination cannot be made or substantiated, 
the use defaults to single-family. Substituting that judgment is not within the Board’s purview. The 
Board must evaluate whether the Code was fairly applied. In this case, the grandfathering request 
was reviewed and a decision was made.  
 
Mr. Paulsin maintains (as listed on the form) that “appeals of a denial by a land use authority of a 
request for a reasonable accommodation”.  This is an old house that has been improved and 
maintained. The request, whether considered a use variance or appeal, seems to be a reasonable 
accommodation.  
 
After making a finding that the public notice was adequate for the variance request to be head and 
hearing arguments from staff and the applicant, a motion to deny the variance based on being an 
illegal use variance was made by Mr. Gilbert but failed for lack of a second; a subsequent motion was 
made by Mr. Kerr to continue the hearing and hear it as an appeal of a land use decision also failed 
for lack of a second.   
 
No motion was made to grant the variance, so the request failed for lack of approval.  
 
Meeting adjourned at 10:02 a.m. 
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Minutes approved as written and digitally recorded for the Logan City Land Use Appeal Board 
meeting of April 30, 2018 
 
 
 
 
___________________________________  ___________________________________ 
Michael A. DeSimone     Lee Edwards 
Community Development Director   Land Use Appeal Board Chair   
 
 
 
 
___________________________________  ___________________________________ 
Amber Pollan      Debbie Zilles  
Senior Planner      Administrative Assistant  
 
 
 
        
 
 
 
 
 
 
 
 
 
 
 
 
 
 


